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RECOVMENDED ORDER

A hearing was held pursuant to notice, on April 10 and 11,
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Division of Admnistrative Hearings by its designhated
Adm ni strative Law Judge, Barbara J. Staros.
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STATEMENT OF THE | SSUE

Whet her Respondent violated the Florida Gvil Rights Act of
1992, as alleged in the Charge of Discrimnation filed by

Petitioner on April 22, 2005.



PRELI M NARY STATEMENT

On April 22, 2005, Petitioner, Denetria Sanpson, filed a
Charge of Discrimnation with the Florida Conm ssion on Human
Rel ati ons (FCHR) which alleged that the Departnment of Children
and Fam |y Services violated Section 760.10, Florida Statutes,
by di scrimnating against her on the basis of race, sex, and
retaliation.

The al | egations were investigated and on Cctober 19, 2005,
FCHR i ssued its determ nation of "no cause" and Notice of
Determnation: No Cause. A Petition for relief was filed by
Petitioner on Novenber 21, 2005.

FCHR transmitted the case to the Division of Administrative
Hearings (Division) on or about Novenber 30, 2005. A Notice of
Heari ng was issued setting the case for formal hearing on
February 23, 2006. Respondent filed an unopposed Mdtion to
Conti nue which was granted. The hearing was reschedul ed for
April 10 and 11, 2006. The hearing proceeded as schedul ed, but
requi red additional days. The hearing continued on June 15
and 16, 2006, until its concl usion.

At hearing, Petitioner testified on her own behalf and
presented the testinony of Patricia Al varado, WIfredo Gonzal ez,
Donna Jordan, Robin Wng, Amanda Mash, Haydee Shanata, Melissa
Del cher, Gerry West, Crystal Long-Lewis, Myrtle Hodges, Torry

Ki ngcade, Mreille Mackey, and Monica Fel der. Petitioner



of fered into evidence Exhibits nunbered 1 through 37 which were
admtted into evidence with the exception of Exhibit 13.
Respondent presented the testinony of Haydee Shanata, Patricia
Al varado, WIfredo Gonzal ez, Ester Tibbs, Mark WIlIlianms, Tom
Porter, Elaine Kennan, and Vickie M xson. Respondent offered
Exhi bits Nunbered 1 through 30 which were admtted into
evi dence.

O ficial Recognition was taken of Florida Adm nistrative
Code Rul e 60L-33.003 and Chapter 60L- 36.

A Transcript, consisting of four volunes, was filed on
May 23, 2006, and on July 15, 2006. On July 27, 2006,
Respondent filed a Proposed Reconmended Order. On August 8
2006, Petitioner filed a request for extension of time in which
to file proposed orders. The request was granted. On
August 25, 2006, Petitioner filed a Proposed Reconmended Order.
The parties' proposed orders have been considered in the
preparation of this Recomended Order

FI NDI NGS OF FACT

1. Petitioner is an African-Anerican fenmal e who began her
enpl oynent with Respondent on May 7, 2004.

2. Respondent, the Departnment of Children and Fam |y
Services (Departnent), is an enployer within the neaning of the

Florida Cvil Rights Act.



3. At all tines while she was enpl oyed by Respondent,
Petitioner worked as a child protective investigator (CPl) and
was on probationary status. That is, she had not yet achieved
permanent status in the Career Service System and was an "at
wll" enpl oyee.

4. After being hired as a CPI, Petitioner received
cl assroom pre-service training and conputer training which is
provided to every new CPI. Following this initial training, new
CPl's are assigned a limted case |load, as was Petitioner.

Al | egati ons of Race Discrinnation

5. WIlfredo Gonzalez is a child protective investigator
supervi sor (CPI'S) and has been a supervisor for approximately 10
years. At all times material to this proceedi ng he was
Petitioner's imedi ate supervisor. M. Gonzalez is an Hispanic
mal e.

6. After Petitioner was assigned cases, she received
addi ti onal on-the-job training and coaching by M. Gonzal ez.

O her child protective investigator supervisors and experienced
CPl staff were also available to the Petitioner to answer
questions. The work of new CPls is carefully scrutinized by
supervi sors. They are expected to | earn from m stakes and
becone increasingly proficient at the job.

7. M. CGonzalez did not give Petitioner a sem -annua

performance eval uation at the m d-point of her probationary



peri od due to workl oad issues, although he was supposed to have
done so.

8. However, M. Gonzalez regularly nmet with Petitioner, in
his office and in hers, to discuss the progress of her cases and
to advise her of areas in which she needed i nprovenent. He also
provi ded e-mail comments and other instruction with regard to
her perfornmance on specific cases as well as on Departnent
policy. He also provided her with reports from Respondent's
conput er case system HoneSafeNet, which showed whet her or not
she was neeting certain performance standards. During these
conmmuni cations with Petitioner, M. Gonzalez infornmed Petitioner
of problenms with her performnce.

9. In addition to M. Conzalez, there are two other CPISs
in the Alachua County office of Respondent: Haydee Shanata and
Patricia Al varado, who are white females. In instances in which
a person's imedi ate supervisor is unavail able, other CPISs
review a CPl's work and deal with other office issues.

10. Because of the nature of the work involved, CPIs and
CPlI Ss have to work weekends, nights, and holidays. |If a CPI
works at a tinme that his or her inmmedi ate supervisor is not on
duty, the CPl reports to the CPI'S on duty at that tine.

11. During the fall of 2004, Ms. Shanata prepared a
hol i day "on-call" schedul e for Decenber 2004. This was done

with input fromthe other CPSIs. Leave was approved for certain



enpl oyees, including Petitioner, during the holidays. However,
due to sone CPIs being out due to illness, the holiday on-cal
schedul e had to be revised so that there would be sufficient
staff to cover the holidays.

12. The revisions in the holiday on-call schedul e placed
Petitioner on-call on days that she originally did not have to
wor k. She was upset to see the revised on-call list. Upon
| earni ng that she would have to work on days when she originally
was not schedul ed, she called Ms. Shanata on her cell phone to
ask her about these changes. Ms. Shanata explained that the
changes were due to not having enough staff scheduled to cover
t he work.

13. On Decenber 10, 2004, Petitioner conplained to
M . Gonzal ez about the revised holiday on-call schedule. During
that neeting, Petitioner called CP'S Shanata a liar to
M . Gonzal ez.

14. In addition, Petitioner wote an e-mail entitled "Poor
Hol i day Pl anning." Petitioner sent the e-mail to the three
CPISs, M. Conzal ez, Ms. Shanata, and Ms. Alvarado. The e-nmai
al so copied their supervisor, Barbara Ross, and the District
Adm ni strator, Ester Tibbs. The e-mail reads in pertinent part:

| amwiting to express ny tota
di ssatisfaction with the planning for the
hol i days by the supervisors here at the

Al achua County office. It is apparent to
mysel f as a new enpl oyee and shoul d have



been apparent to the experienced supervisors
here at the Al achua County office that about
half of the current staff here is new
understand that there are sone tine
difficulties and that in the normal day of
conducti ng business that things can be
hectic as you are unaware of what may happen
however, there is no excuse for poor

pl anni ng and then FORCI NG a new i nvesti gator
to cover three on call shifts during both
Christmas and New Years hol i day weekends

wi thin a seven day work week when originally
bei ng schedul ed for only one day. As | know
that sonetines duty calls however, no

organi zation should infringe on the persona
lives of their enployees. Fromthis day on,
| will be sure not to nmake plans wth ny
son, as the supervisors here in Al achua
County can easily cover their failure to
plan properly by dictating to me what tine |
can spend with ny famly and when.

Also, | was told in a conversation with
Haydee Shanata when the schedul es were
originally created that | did not want to
wor k any nore back to back on-call days
(clarified by two days within a three day
peri od) and Haydee assured ne that she would
not schedule nme any nore back to back days
and then I was randomy selected for two
addi tional on-call days which included both
Christmas and New Year weekends wi thout ny
agreenent.

This e-mail did not conplain of race or sex discrimnation. The
raci al conposition of those persons whose on-call schedul es were
changed i s not in evidence.
15. M. Gonzal ez responded the sanme day with an e-mail
that read as foll ows:
Denetria at the witing of your email you

had 21 open cases. | was actually | ocking a
case. A case in which I was hel ping you by



goi ng ahead and editing the evidence entries
and al so entering the findings that you had
failed to enter. | was doing this because |
know you have been overwhel med and also to
hel p you get sonme cases closed that you are
soon to roll-over so that you can attend the
conference next week. | |ocked that case
and now you have 20 open cases.

| try to provide as nuch support as
possible. Earlier this afternoon | pointed
out that Myrtle Hodges will be assisting you
Wi th your cases so you can get over that
hunmp created by the nunber of cases you
received in Cct. In addition to that--while
on-call supervisor for the nonth of Novenber
| specifically limted the nunber of cases
the trai nees would receive. |n Novenber you
were one of the CPI's with the fewest cases
at 9 total. This nonth CPIS Shanata worked
hard to try and prevent those staff who wll
be here at the end of the nonth from
receiving a lot of cases. You are one of

t hose again who benefited. You have been
of f rotation since Wednesday and as of today
you have received only one case for the
nmont h of Decenber. On-call is a function of
the CPI and CPIS position. This nonths on-
call was an experience unlike any I've
experienced since being a supervisor. |
have been a supervisor for quite sone tine.
W |imted the | eave requests we approved.
In addition we tried to hel p persons plan by
preparing and presenting the schedules in
advance. Since then we've had a CPl out on
extended | eave as well as other action that
limted the nunber of staff available to
accept reports. Because of this we have had
to revise the schedule. No doubt that in
the work we do, soneone has to work holidays
and around the holidays. This IS a job that
in a sense infringes on our personal |ives.
Every tinme | get a call in the mddle of the
night to assist a CPl investigating a case
can be perceived that way but it is not.
It's my job. As supervisors we do the best
we can and hopefully in the process we | earn



al ong the way. Barbara has come to norning
nmeeti ngs and indicated that when there are
concerns you should follow the chain of
command. Though you addressed the enmail to
me and the ot her supervisors you copied
Barbara as well as Ester Tibbs. Gve us the
chance to resolve the issues before you send
it up the chain of command. (enphasis in
original)

16. Incredibly, Petitioner responded with another e-nmai
to M. Gonzales with copies to Ms. Shanata, Ms. Alvarado, and
Ms. Ross, accusing the supervisors of being inconsiderate, not
courteous or professional, and that the supervisors "shoved it"
in her face.

17. On Decenber 15, 2004, Petitioner wote an apol ogy for
t he choice of words she used in the series of e-mails regarding
the holiday on-call schedule and for violating the chain-of
command.

18. M. Conzalez wote a letter of counseling dated
Decenber 27, 2004, to Petitioner regarding her unprofessional
behavi or toward Ms. Shanata and the i nsubordi nate and
di srespectful nature of her e-mails. M. Gonzal ez adnoni shed
her for not follow ng the chain of conmand and rem nded her that
she nmust treat her supervisors and co-workers with respect and
courtesy. He also rem nded her that she was not a permanent

enpl oyee and that failure of her to use appropriate behavi or

woul d result in her i medi ate di sm ssal .



19. The Decenber 27, 2004, meno was the first tine that
M . CGonzal ez had issued a counseling neno to Petitioner.
Petitioner believes that her e-mail conpl ai ni ng about the
hol i day on-call schedule was the trigger for what she
i naccurately believes was retaliation.

20. Petitioner was scheduled to attend a conference in
January 2005. The conference, referred to as the Dependency
Summit, involved participants fromthroughout Florida and
i nvol ved di scussions and training that was separate fromthe
general training given to CPIs when they begin enploynment with
the Departnent. At sone point, Petitioner's nanme was renoved
fromthe |ist of persons approved to attend the conference. O
the seven CPIs approved to attend the conference, four were
Af rican-Aneri can.

21. During the early nonths of 2005, both M. Conzal ez and
Ms. Shanata expressed concerns over Petitioner's work
performance. M. Shanata sent several e-mails to M. Gonzal ez
docunenting incidents in which Petitioner failed to respond to
her e-mails requesting information or directing action on a
case. O particular concern was Petitioner's failure to contact
| aw enforcenment on cases in which | aw enforcenent should have
been cal l ed, such as cases involving sex abuse allegati ons.
According to Ms. Shanata, if a crimnal act has occurred, |aw

enforcenent nust be notified imediately and they then take the

10



lead in the case investigation. M. Gonzal ez had instructed
Petitioner on several occasions to involve | aw enforcenent
imedi ately in certain types of investigations.

22. On March 7, 2005, Ms. Shanata received a tel ephone
call from Detective Sherry French of the Al achua County
Sheriff's Ofice regarding cases assigned to Petitioner that
shoul d have been referred to | aw enforcenent, but had not.

Ms. Shanata's supervisor, Ms. Ross, instructed Ms. Shanata to
review Petitioner's cases which Detective French called her
about .

23. During her review, M. Shanata becane concerned about
Petitioner's handling of a case that involved a child who had
been taken to the hospital on Decenber 31, 2004. In that case,
the child had tears to her vaginal area, which is an indication
of possible sexual abuse. M. Shanata noted that Ms. Al varado
had "backed down" the case frombeing classified as an i medi ate
case to a 24-hour case. In this type of case, it is inportant
that the Child Protection Team becone involved i mediately to
conduct their exam nation of the child, as vaginal tears heal
qui ckly.

24. Ms. Shanata discussed this case with Ms. Al varado who
recal l ed the circunstances of the case. According to
Ms. Alvarado, Petitioner informed Ms. Alvarado that the Child

Protecti on Team had seen the child, which led Ms. Alvarado to
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aut hori ze that the case be "backed down." M. Al varado
consi dered receiving inaccurate information regarding a case of
this nature to be an extrenely serious problem

25. During her review, Ms. Shanata found other cases in
whi ch Petitioner had not followed Departnent policy and
operating procedures. M. Shanata reported her findings to her
supervi sor, Ms. Ross, and to M. Gonzalez in an e-mail dated
March 10, 2005.

26. On March 24, 2005, Petitioner was directed to take a
child to the Child Advocacy Center for a forensic interview
However, she failed to do so.

27. In addition to these job performance issues,

M . CGonzal ez and Ms. Shanata expressed concern that Petitioner
was habitually late to norning nmeetings at which cases are
presented and di scussed.

28. On March 24, 2005, M. Gonzal ez conpleted a
Per f ormance Eval uation of Petitioner. Performance ratings range
fromone to five points, with "5" being the highest rating in
any category. A rating of "2" means that the enpl oyee's
performance soneti nes neets expectations and needs i nprovenent.
Petitioner received a "2" rating in three perfornance
expectations. Her overall rating was a 2.70. A rating of "3"
means that an enpl oyee's performance consistently achieves

expect ati ons.
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29. On March 29, 2006, M. Gonzalez wote a menorandumto
Marc Wllians, District Operations Manager, detailing concerns
about Petitioner's work and reconmendi ng that Petitioner be
removed fromher position. M. Wllians is a white nale.

30. Petitioner was reassigned to a non-CPl position on
March 26, 2005. She received the sane pay and benefits during
her period of reassignnent.

31. Consistent with Departnent policy, the reassignnment
was done abruptly and Petitioner was no | onger allowed access to
the Departnent's case nanagenent system

32. Petitioner requested a neeting wwth M. Gonzal ez and
M. WIllianms. Petitioner nmet with M. Gonzalez, M. WIIlians
and Bonni e Robi son on March 29, 2005, to discuss the
Department's concerns and to give her a chance to present her
side of the story. Petitioner was presented with a copy of her
performance appraisal at this neeting. At the neeting,
Petitioner requested a list of the issues regarding her job
performance and an opportunity to respond to their concerns.
The neeting lasted two to three hours.

33. Petitioner was provided a bulleted |ist of concerns on
April 1, 2005, which contained issues of concern that
M. WIllianms felt she had not adequately refuted at the
March 29, 2005, neeting. Petitioner provided a response on

April 6, 2005.
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34. Probationary enployees may be fired at will. The
enpl oyi ng agency only needs to notify the enpl oyee that he or
she has failed to conplete the probationary peri od.

35. Al though probationary enpl oyees may be fired at will,
M. WIllianms does not lightly recomend dism ssal of a CPI
i nvestigator. However, M. WIIlianms expects m stakes to
di m ni sh over time and, in Petitioner's case, the m stakes had
not di m ni shed and supervisors found that she was not receptive
to coaching. Further, M. WIllians felt that they had reason to
doubt Petitioner's word. He reconmended Petitioner's dism ssa
to Ester Tibbs.

36. Ester Tibbs is the District 3 Adm nistrator of the
Departnent. She has the final authority in making the decision
with regard to whether or not to term nate an enpl oyee.

Ms. Tibbs is an African-Anerican wonan.

37. According to Ms. Tibbs, she expects supervisors and
managers to present conpelling reasons as to why a probationary
CPlI should not be retained in a pernmanent status. This is
because recruitnent and training of CPIs are costly and
termnating a probationary CPl interrupts investigations and
adds to the workl oads of other CPIs. 1In order to nake the
decision to term nate the enpl oyee, she nust be convinced that
t he Departnent has provided appropriate training, necessary

coaching, and support and that, despite their best efforts, she
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is convinced that the enpl oyee cannot carry out the demands of
the job. M. Tibbs approved Petitioner's termnation.

38. On March 31, 2005, Petitioner filed a Career Service
Enpl oyee Gri evance seeking reinstatenent of enploynent, and
nodi fication of her performance appraisal. The grievance
al | eges that she had been harassed by M. Gonzal ez, Ms. Shanata,
and Ms. Al varado; that she disagreed with her performance
apprai sal; and that she was discrim nated agai nst based on
sexual orientation on July 1, 2005. The grievance does not
al l ege race discrimnation.

39. As a probationary enployee, Petitioner was not
entitled to a grievance process regarding her dismssal. The
record is not clear as to whether Petitioner should have been
provi ded an opportunity to grieve the portion of her grievance
relating to her performance appraisal, since she had al ready
been informed she was being ternmnated at the tinme she filed the
grievance. |In any event, there is no evidence that not granting
her request for a grievance process was based upon race.

O her Enpl oyees in the Al achua County O fice of Respondent

40. Amanda Mash is a senior CPl wth five years experience
and permanent career service status. M. Mash is a white
female. She was frequently late to norning neetings. However,

if she was going to be late for a norning neeting, she called to
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| et her supervisor know that she would be late. She has turned
in cases late. She has not received disciplinary action.

41. Ms. Mash never called a supervisor |ate at night and
failed to informof critical information; never failed to take a
child to a child advocacy center appoi ntnent when asked to do
so; never failed to respond to e-mails from supervisors aski ng
i nformati on about cases; never neglected to submt her files to
her supervisor when required to do so; and never called her
supervisor a liar

42. Melissa Delcher is a CPl and is a white female. 1In
February 2005, she interviewed a child in a case that was not
assigned to her. The case was assigned to Petitioner. The
child had disclosed to Ms. Del cher that he had been hit, but she
did not see any visible signs of injury. According to
Ms. Del cher, she did not contact the child protection team or
| aw enf orcenent because the case was not assigned to her.

43. Crystal Long-Lewi s, an African-Anerican female, was
secretary for M. CGonzalez from July 2003 through April 2005.
She was term nated from her position for conduct unbecom ng a
state enployee and fal sifying docunents. She was a pernmanent
career service enployee at the tinme of her termnation. It is
Ms. Long-Lewis's perception that she was not treated fairly
because of her race and her young age. She believed that there

was favoritismof white CPls over non-mnority CPIs.
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44. Mrtle Hodges, an African-Anerican femal e, becane a
probationary CPlI when her other job with the Departnent was
privatized. She received a bel ow standards eval uati on and was
encouraged to resign rather than face term nation. Wen asked
was it possible that she was term nated based upon her race, she
responded, "No, | don't think I was term nated on race."”

45. Torrey Kincade, an African-Anerican male, was a CPl in
the Al achua County office until he was transferred to anot her
city where he currently works for Respondent. Hi s supervisor
while in Alachua County was Ms. Al varado. He believes that when
he worked for Ms. Alvarado, that she targeted him by giving him
nore tasks and "riding himt harder than a non-mnority CPI. He
beli eves he was held to a different standard regardi ng the dress
code. He also believes that he did not receive as high a pay
increase as his cowrkers, who did not testify. There was no
evi dence presented as to enpl oyees' salaries or anount of pay
increases for M. Kincade or any of his coworkers.

46. Regarding his perception of the office while he worked
under Ms. Al varado's supervision, he stated, "I definitely--1
can't say its discrimnatory behavior, but |I could say that each
mnority in the office was at one point targeted.”

47. Monica Felder is an African-Anerican femal e who was
enpl oyed by the Departnent for approximately a year and a-half.

She was term nated from enpl oynment in January 2006 for persona
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m suse of the cell phone issued to her by the Departnent and
failure to reinburse the Departnent for the personal calls. As
a permanent career service enployee, she appeal ed her dism ssal
to the Public Enpl oyees Rel ati ons Conm ssion which affirnmed her
dismssal. In March 2005, Ms. Felder had received a
satisfactory perfornmance appraisal from M. Al varado.
Ms. Al varado nade positive comments on Ms. Felder's March 2005,
per formance eval uati on

48. I n January 2004, an enpl oyee of Respondent sent an e-
mail to Ms. Tibbs regarding concerns about M. Al varado,
including an allegation of racism M. Tibbs determ ned that an
internal investigation was needed, and one was conducted. The
i nvestigative report concluded that while certain enpl oyees held
this perception, there was no evidence that M. Al varado
t arget ed anyone based on race. The remaining allegations
concerned Ms. Al varado's managenent style.

Al | egation of Sex Discrimnination

49. In July 2004, M. Conzal ez was approached by anot her
CPl in his unit. M. CGonzalez was inforned by the CPl that
Petitioner had been seen huggi ng another fermale CPlI in her
office in a "romantic way." He instructed that person not to
repeat that information and then conferred with his supervisor

at that tinme, Lori Wl ker.
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50. As a result of hearing this allegation, M. CGonzal ez
called Petitioner into his office and told her that there was a
runmor in the office that she was having a relationship with
anot her fenal e enpl oyee, that her conduct needed to be
prof essional, and that she shoul d keep her door open when that
CPlI was in her office.

CONCLUSI ONS OF LAW

51. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.
88 120.569 and 120.57, Fla. Stat.

52. Section 760.10(1), Florida Statutes, states that it is
an unl awful enploynment practice for an enployer to discharge or
ot herwi se di scrimnate agai nst an individual on the basis of
race or sex.

Race Di scrimnation

53. In discrimnation cases alleging disparate treatnent,
the Petitioner generally bears the burden of proof established

by the United States Suprene Court in MDonnell Douglas v.

Green, 411 U S. 792 (1973), and Texas Departnment of Community

Affairs v. Burdine, 450 U.S. 248 (1981).% Under this well

establ i shed nodel of proof, the conplainant bears the initial

burden of establishing a prina facie case of discrimnation.

When the charging party, i.e., Petitioner, is able to make out a

prim facie case, the burden to go forward shifts to the
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enployer to articulate a legitimte, non-discrimnatory

expl anation for the enpl oynent action. See Departnent of

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991)

(court discusses shifting burdens of proof in discrimnation
cases). The enpl oyer has the burden of production, not
per suasi on, and need only persuade the finder of fact that the

deci sion was non-di scrimnatory. 1d. Alexander v. Fulton

County, Ceorgia, 207 F.3d 1303 (11th G r. 2000). The enpl oyee

must then cone forward with specific evidence denonstrating that
t he reasons given by the enployer are a pretext for

di scrimnation. "The enployee nust satisfy this burden by
showing directly that a discrimnatory reason nore |ikely than
not notivated the decision, or indirectly by show ng that the
proffered reason for the enploynent decision is not worthy of

belief." Departnent of Corrections v. Chandler, supra at 1186;

Al exander v. Fulton County, Georgia, supra. Petitioner has not

met this burden.
54. Petitioner clains she was term nated and not offered a
per manent position because of race discrimnation. To establish

a prima facie case of race discrimnation, she nust prove that

(1) she is a nenber of a protected class (e.g., African-
Anmerican); (2) she was subject to an adverse enpl oynent action;
(3) her enployer treated simlarly situated enpl oyees, who are

not nenbers of the protected class, nore favorably; and (4) she
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was qualified for the job or benefit at issue. See MDonnell,

supra; Gllis v. Georgia Departnent of Corrections, 400 F.3d 883

(11th Cir. 2005)

55. Petitioner established the first two elenents in that
she is African-Anerican and that she was subject to adverse
enpl oynent discrimnation in that she was term nated from her
] ob.

56. However, she has not provided sufficient evidence that
the non-mnority enpl oyees with whom she conpares her treatnent
were simlarly situated in all aspects or that their conduct was

of conparabl e seriousness. Holifield v. Reno, 115 F. 3d 1555,

1563. 115 F.3d 1555 (11th G r. 1997)

57. Ms. Mash, a white CPlI, was a permanent enpl oyee who
had not been accused of the type of conduct for which Petitioner
was termnated. Wile Ms. Mash was |ate to norni ng neetings,
she call ed her supervisor on such occasions. Mreover, the fact
that Petitioner was often |late to norning neetings was not the
primary reason that she was term nat ed.

58. Ms. Del cher described circunstances of a single case
in which she interviewed a child who reported abuse and i n which
she did not contact |aw enforcenent. However, she was not the
assi gned investigator. Neither she nor Ms. Mash was accused of

conduct of conparabl e seriousness as Petitioner and are not
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simlarly situated for purposes of establishing a prima facie

case. Id.
59. Wile there was testinony by M. Kincade and Ms. Long-
Lewi s that they believe racial discrimnation exists,

generalizations are insufficient to establish a prinma facie case

with regard to Petitioner. See Holifield at 1563.

60. Moreover, other than her testinony that she di sagreed
wi th her performance appraisal, Petitioner did not present
conpetent evidence to prove the fourth conponent of establishing

a prima facie case regarding her being qualified for the job.

"When the enpl oyer produces performance reviews and ot her
docunentary evidence . . . that denonstrate poor performnce, an
enpl oyee' s assertions of his own good performance are
insufficient in the absence of other evidence.” Holifield at
1565.

61. Applying the MDonnell analysis, Petitioner did not

meet her burden of establishing a prinma facie case of

di scrimnatory discharge. Even assuming that Petitioner had

denmonstrated a prinma facie case of discrimnatory discharge, the

Departnment denonstrated a | egitimate, non-discrimnatory reason
for reconmmendi ng her term nation. That is, she was term nated
because of problens in her case work, failure to foll ow
directives, msrepresenting facts to a supervisor, and questions

about her credibility.
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62. Even if it were necessary to go to the next |evel of
the McDonnel |l analysis, Petitioner did not produce any evi dence
that the Departnent's legitimte reasons were pretext for
di scrimnation. Therefore, Petitioner has not nmet her burden of
showi ng that a discrimnatory reason nore |ikely than not
notivated the decisions to termnate Petitioner or by show ng
that the proffered reason for the enpl oynent decision is not
wort hy of belief. Consequently, Petitioner has not nmet her
burden of show ng pretext.

63. It is notable that M. WIIlians gave Petitioner an
opportunity to discuss in detail during a two-to-three-hour
neeting, the reasons for her termnation and to all ow her an
opportunity to rebut those reasons. As a probationary enpl oyee,
she was not entitled to such a neeting or an opportunity to
rebut their concerns, but was given that opportunity anyway.

64. In sumary, Petitioner has failed to carry her burden
of proof that Respondent engaged in racial discrimnation toward
Petitioner when it term nated her.

Al | egation of Sex Discrimnation

65. Petitioner's allegation of sex discrimnation was
based on an incident which had to do wth her alleged sexual
orientation. That is, Petitioner asserts that in July 2004, her
supervisor, M. Gonzalez, called her into his office to advise

her that it had been reported that she was seen in her office
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hugging a femal e co-worker in a romantic way. As a result,

M. Gonzal ez instructed Petitioner to keep her door open. The
facts of this case are conpletely different fromone in which
sexual harassnment is alleged when the harasser and the harassed

enpl oyee are of the sane sex. Cf., Oncale v. Sundowner O fshore

Services, Inc., 523 U S. 75, 118 S. Ct. 998 (1998).

66. These allegations do not constitute anything that is
actionable under Title VIl or Florida's Gvil R ghts Act.
"Clearly, sex and sexual orientation are not the sanme, the
former referring to one's biological makeup as a nman or a wonan,
the latter referring to one's mating preferences.” Mowery v.

Escanbia County Utilities Authority, 2006 U S. Dist. LEXI S 5304,

(D. Fla. 2006). Oher courts have consistently ruled that Title
VII's proscription on discrimnation based on sex does not

extend to sexual orientation. See, e.g., Vickers v. Fairfield

Medi cal Center, 453 F. 3d 757, 762 (6th Cir. 2006) ("sexual

orientation is not a prohibited basis for discrimnatory acts

under Title VII"); Bibby v. Philadel phia Coca Cola Bottling Co.,

260 F.3d 257, 261 (3d Gr. 2001) ("Title VIl does not prohibit

di scrimnati on based on sexual orientation.") Sinonton v.

Runyon, 232 F.3d 33, 35 (2d Cr 2000) ("Title VII does not
prohi bit harassnent or discrimnation because of sexual

orientation.")
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67. As noted by the Mowery Court, The Eleventh Circuit has
not directly addressed this question, but commented in Fredette

v. BVP Managenent Assocs., 112 F.3d 1503, 1510 (11th Cr. 1997)

"We do not hold that discrimnation because of sexual
orientation is actionable.” Moreover, a supervisor telling a
subordi nate to keep her door open does not constitute harassnent
or discrimnation.

Ret al i ati on

68. Petitioner's charge of retaliation is based upon her
conpl ai ni ng about the Holiday work schedul e bei ng changed. That
is, Petitioner clains that after she wote the e-nmail about the
hol i day schedul e changes, she alleges that she was retaliated
against. There is nothing in her e-mail that reflects a
conpl ai nt about discrimnation. There is no evidence that she
engaged in protected activity in the e-mail conplai ni ng about
the holiday on-call schedule to support a charge of retaliation.

69. To nmake a prima facie case of retaliation, Petitioner

nmust show that she engaged in protected activity, that she
suffered adverse enpl oynent action, and that there is sone
causal relation between the protected activity and the adverse

enpl oynent action. Casiano v. Gonzales, 2006 U S. Dist. Lexis

3593 (N.D. Fla. 2006); Jeroninus v. Polk County Opportunity

Council, Inc., 2005 U.S. App. Lexis 17016 (11th Cr. 2005).
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Petitioner has not produced any evidence that she was retali ated
agai nst .

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVENDED:

That the Florida Comm ssion on Human Rel ations enter a
final order dismssing the Petition for Relief.

DONE AND ENTERED this 29th day of Septenber, 2006, in

Tal | ahassee, Leon County, Florida.
Qﬁwwv&l, oo

BARBARA J. STAROCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 29th day of Septenber, 2006.

ENDNOTES

1/ At hearing, Petitioner was assisted by Kevin Robinson,
Esquire, on April 10 and 11, but not on June 15 and 16, 2006.
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2/ FCHR and Florida courts have determ ned that federa

di scrimnation | aw shoul d be used as gui dance when construi ng
provi sions of Section 760.10, Florida Statutes. See Brand v.
Fl ori da Power Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA
1994) .

COPI ES FURNI SHED,

Denetria Sanpson
708 Landi ng Pointe
St ockbridge, Georgia 30281

Lucy Goddard-Teel, Esquire
Department of Children

and Fam |y Services
Post O fice Box 390, Mail Sort 3
Gainesville, Florida 32602-0390

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

John D. Copel an, CGeneral Counse
Departnment of Children
and Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this Reconmended Order. Any exceptions

to this Recormended Order should be filed with the agency that
wll issue the final order in this case.
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